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CALCULATION OF REGISTRATION FEE
 
 

Title of Securities to be
Registered  

Amount
to be

Registered (1)  

Proposed
Maximum

Offering Price
per Share (2)  

Proposed
Maximum
Aggregate

Offering Price (2)  
Amount of

Registration Fee
Common Stock, par value $0.01 per share (3)  3,000,000  $25.32  $75,960,000.00  $4,238.57
 

 

(1) Pursuant to Rule 416 under the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement also covers any additional shares of
the Registrant’s Common Stock that may become issuable under the Eagle Materials Inc. Incentive Plan by reason of any adjustment resulting from any
stock dividend, stock split, recapitalization or other similar transaction with respect to these shares.

 

(2) Estimated solely for the purpose of the registration fee pursuant to Rule 457(c) and 457(h) under the Securities Act, based upon the average of the high and
low prices of the Common Stock as reported on the New York Stock Exchange on November 5, 2009.

 

(3) Includes the associated rights to purchase preferred stock.
   



EXPLANATORY NOTE

This Registration Statement is being filed, in accordance with General Instruction E to Form S-8, to register up to 3,000,000 additional shares of Common
Stock, par value $0.01 per share (“Common Stock”), of Eagle Materials Inc. (the “Company”) to be offered pursuant to the Eagle Materials Inc. Incentive Plan
(the “Incentive Plan”). We previously filed with the Securities and Exchange Commission (the “SEC”) a registration statement on Form S-8 (File No. 333-54102)
relating to the Incentive Plan (which was formerly known and described in such registration statement as the Centex Construction Products, Inc. 2000 Stock
Option Plan) on January 22, 2001 and a registration statement on Form S-8 (File No. 33-82820) relating to a predecessor to the Incentive Plan (the Centex
Construction Products, Inc. Stock Option Plan) on August 16, 1994 (collectively, the “Prior Registration Statements”). Except as amended or supplemented by the
information set forth herein, the contents of the Prior Registration Statements are incorporated herein by reference.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 
Item 3. Incorporation of Documents by Reference.

The following documents filed by us with the SEC are incorporated herein by reference:
 

 1. our Annual Report on Form 10-K for the fiscal year ended March 31, 2009, as filed with the SEC on May 27, 2009;
 

 2. our Quarterly Report on Form 10-Q for the quarter ended June 30, 2009, as filed with the SEC on July 24, 2009;
 

 3. our Quarterly Report on Form 10-Q for the quarter ended September 30, 2009, as filed with the SEC on November 9, 2009;
 

 
4. our Current Reports on Form 8-K, as filed with the SEC on April 1, 2009, April 23, 2009, May 5, 2009, May 11, 2009, May 22, 2009, July 23,

2009, August 10, 2009, August 25, 2009, September 15, 2009 and October 22, 2009;
 

 
5. the description of our Common Stock contained in our Amended Registration Statement on Form 8-A/A, as filed with the SEC on April 11, 2006;

and
 

 
6. the description of the preferred stock purchase rights associated with our Common Stock contained in our Amended Registration Statement on Form

8-A/A, as filed with the SEC on April 11, 2006.

All documents filed by us with the SEC pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities Exchange Act of 1934, as amended, subsequent to
the date of this Registration Statement and prior to the filing of a post-effective amendment to this Registration Statement that indicates that all securities offered
hereby have been sold or that deregisters all securities then remaining unsold, shall be deemed to be incorporated in this Registration Statement by reference and
to be a part hereof from the date of filing of such documents.

Any statement contained in this Registration Statement, in an amendment hereto or in a document incorporated by reference herein shall be deemed
modified or superseded for purposes of this Registration Statement to the extent that a statement contained herein, in any subsequently filed supplement to this
Registration Statement or any document that is also incorporated by reference herein modifies or supersedes such statement. Any statement so modified or
superseded shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.



Item 5. Interests of Named Experts and Counsel.

The opinion of counsel as to the validity of the securities that may be issued under the Incentive Plan is given by James H. Graass, Executive Vice President,
General Counsel and Secretary for the Company. Mr. Graass is employed by the Company, owns shares of the Company’s Common Stock and is eligible to
participate in, and has received awards under, the Incentive Plan. In particular, as of November 6, 2009, Mr. Graass beneficially owned an aggregate of 355,489
shares of Common Stock, which include 340,245 shares that he has the right to acquire upon the exercise of options granted under the Incentive Plan. For
additional information regarding the beneficial ownership of shares of Common Stock by Mr. Graass, please see the documents incorporated by reference into
this Registration Statement.
 
Item 6. Indemnification of Directors and Officers.

Delaware General Corporate Law

Section 145(a) of the Delaware General Corporation Law (the “DGCL”) provides that a corporation may indemnify any person who was or is a party or is
threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other
than an action by or in the right of the corporation) by reason of the fact that he is or was a director, officer, employee or agent of the corporation, or is or was
serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise against
expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by him in connection with such action, suit
or proceeding if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the corporation, and, with respect to
any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful.

Section 145(b) of the DGCL provides that a corporation may indemnify any person who was or is a party or is threatened to be made a party to any threatened,
pending or completed action or suit by or in the right of the corporation to procure a judgment in its favor by reason of the fact that he is or was a director, officer,
employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise against expenses (including attorneys’ fees) actually and reasonably incurred by him in connection with the
defense or settlement of such action or suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the
corporation and except that no indemnification shall be made in respect of any claim, issue or matter as to which such person shall have been adjudged to be
liable to the corporation unless and only to the extent that the Court of Chancery or the court in which such action or suit was brought shall determine upon
application that, despite the adjudication of liability but in view of all the circumstances of the case, such person is fairly and reasonable entitled to indemnity for
such expenses which the Court of Chancery or such other court shall deem proper.

Section 145(c) of the DGCL provides that to the extent that a director, officer, employee or agent of a corporation has been successful on the merits or otherwise
in defense of any action, suit or proceeding referred to in subsections (a) and (b) of Section 145, or in defense of any claim, issue or matter therein, he shall be
indemnified against expenses (including attorneys’ fees) actually and reasonably incurred by him in connection therewith.



Section 145(d) of the DGCL provides that any indemnification under subsections (a) and (b) of Section 145 (unless ordered by a court) shall be made by the
corporation only as authorized in the specific case upon a determination that indemnification of the director, officer, employee or agent is proper in the
circumstances because he has met the applicable standard of conduct set forth in subsections (a) and (b) of Section 145. Such determination shall be made (1) by a
majority vote of the directors who are not parties to such action, suit or proceeding, even though less than a quorum, or (2) by a committee of such directors
designated by majority vote of such directors, even though less than a quorum, or (3) if there are no such directors, or if such directors so direct, by independent
legal counsel in a written opinion, or (4) by the stockholders.

Section 145(e) of the DGCL provides that expenses (including attorneys’ fees) incurred by an officer or director in defending any civil, criminal, administrative or
investigative action, suit or proceeding may be paid by the corporation in advance of the final disposition of such action, suit or proceeding upon receipt of an
undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be determined that he is not entitled to be indemnified by the
corporation as authorized in Section 145. Such expenses (including attorneys’ fees) incurred by former directors and officers or other employees and agents may
be so paid upon such terms and conditions, if any, as the corporation deems appropriate.

Certificate of Incorporation

The Restated Certificate of Incorporation of the Company, as amended (the “Certificate of Incorporation”) provides that a director of the Company shall not be
personally liable to the Company or its stockholders for monetary damages for breach of fiduciary duty as a director, except for liability (i) for any breach of the
director’s duty of loyalty to the Company or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing
violation of law, (iii) under Section 174 of the DGCL, as the same exists or hereafter may be amended or replaced, or (iv) for any transaction from which the
director derived any improper personal benefit. If the DGCL is amended to authorize corporate action further eliminating or limiting the personal liability of
directors, then the liability of a director of the Company shall be eliminated or limited to the fullest extent permitted by the DGCL as so amended. Any repeal or
modification of this provision by the stockholders of the Company shall be prospective only, and shall not adversely affect any limitation on the personal liability
of a director of the Company existing at the time of such repeal or modification.

The Certificate of Incorporation also provides that each person who was or is made a party or is threatened to be made a party to any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he or she is or was a director or officer of
the Company, or is or was serving at the request of the Company as a director or officer of another corporation, partnership, joint venture, trust or other enterprise,
shall be indemnified and held harmless by the Company to the fullest extent permitted by applicable law against all expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlement incurred by such person in connection with such an action, suit or proceeding, and such right of indemnification
shall continue with respect to such a person who has ceased to be such a director or officer and shall inure to the benefit of his or her heirs, executors and
administrators. The rights described in the immediately preceding sentence shall include, but not be limited to, the right to be indemnified to the fullest extent
permitted by Section 145(b) of the DGCL in the case of actions, suits or proceedings by or in the right of the Company and to the fullest extent permitted by
Section 145(a) of the DGCL in the case of all other actions, suits or proceedings. The Certificate of Incorporation also contains certain provisions regarding
advancement of expenses.



Bylaws

The Amended and Restated Bylaws of the Company, as amended (the “Bylaws”) of the Company provide that the Company shall indemnify, and advance
expenses (including all reasonable attorneys’ fees, retainers, court costs, transcript costs, fees of experts, witness fees, travel expenses, duplicating costs, printing
and binding costs, telephone charges, postage, delivery service fees and all other disbursements or expenses of the types customarily incurred in connection with
prosecuting, defending, preparing to prosecute or defend, investigating or being or preparing to be a witness in any action, suit, arbitration, alternate dispute
resolution mechanism, investigation, administrative hearing or any other proceeding, whether civil, criminal, administrative or investigative) to, each person who
is, or is threatened to be made, a witness in or a party to any action, suit, arbitration, alternate dispute resolution mechanism, investigation, administrative hearing
or any other proceeding by reason of his or her status as (i) an individual who is or was a director or officer of the Company, (ii) an individual who is an employee
or agent of the Company (who is not also director or officer of the Company), if the Board of Directors adopts a resolution that specifically states that such
employee or agent shall be entitled to the benefits of this provision to the same extent as if he were an officer or director, or (iii) an individual identified in clause
(i) or (ii) above who is serving at the request of the Company as a director, officer or administrator of any other corporation, partnership, joint venture, trust,
employee benefit plan or other enterprise, to the fullest extent permitted by applicable law. The rights of an indemnified person provided under the preceding
sentence include, but are not limited to, the right to be indemnified to the fullest extent permitted by §145(b) of the DGCL in the case of any action, suit,
arbitration, alternate dispute resolution mechanism, investigation, administrative hearing or any other proceeding, by or in the right of the Company and to the
fullest extent permitted by §145(a) of the DGCL in the case of all other proceedings. The Bylaws also contain certain provisions regarding advancement of
expenses and other provisions designed to facilitate receipt of such benefits by any such persons.

Indemnification Agreements

The Company has entered into Indemnification Agreements (the “Indemnification Agreements”) with each of its directors pursuant to which it will indemnify
each director against judgments, claims, damages, losses and expenses incurred as a result of the fact that any director, in his capacity as such, is made or
threatened to be made a party to any suit or proceeding. Such persons are indemnified to the fullest extent now or hereafter permitted by the DGCL. The
Indemnification Agreements also provide for the advancement of certain expenses to such directors in connection with any such suit or proceeding.

Insurance

The Company has obtained a directors’ and officers’ liability insurance policy to insure its directors and officers against losses resulting from wrongful acts
committed by them in their capacities as directors and officers of the Company, including liabilities arising under the Securities Act of 1933.



Item 8. Exhibits.
 
Exhibit
Number   Exhibit

  4.1
  

Restated Certificate of Incorporation of Eagle Materials Inc. (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form
8-K, as filed with the SEC on April 11, 2006).

  4.2

  

Amended and Restated Bylaws of Eagle Materials Inc. (incorporated by reference to Exhibit 3.3 to the Company’s Annual Report on Form 10-K
for the fiscal year ended March 31, 2007, as filed with the SEC on May 29, 2007), as amended by the Amendment to Amended and Restated
Bylaws of Eagle Materials Inc. (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K, as filed with the SEC on
November 24, 2008).

  4.3
  

Amended and Restated Rights Agreement, dated as of April 11, 2006 between Eagle Materials Inc. and Mellon Investor Services LLC, as Rights
Agent (incorporated by reference to the Company’s Amended Registration Statement on Form 8-A/A, as filed with the SEC on April 11, 2006).

  4.4
  

Eagle Materials Inc. Incentive Plan (incorporated by reference to the Company’s Current Report on Form 8-K, as filed with the SEC on August 10,
2009).

  5.1   Opinion of James H. Graass as to legality of securities being registered.

23.1   Consent of Counsel (contained in Exhibit 5.1).

23.2   Consent of Independent Registered Public Accounting Firm.

24.1   Powers of Attorney (included in signature page of this Registration Statement).



SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets all of
the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of Dallas, State of Texas as of November 12, 2009.
 

EAGLE MATERIALS INC.

By:  /s/    STEVEN R. ROWLEY        
 President and Chief Executive Officer

POWER OF ATTORNEY

Each person whose signature appears below authorizes each of Steven R. Rowley and James H. Graass to execute in the name of such person who is then
an officer or director of the Company, and to sign and file any and all amendments (including post-effective amendments) to this Registration Statement and to
take all such other actions in connection therewith as are necessary or advisable to enable the Company to comply with the Securities Act of 1933, as amended,
and any rules, regulations and requirements of the Securities and Exchange Commission, in respect thereof, in connection with the registration of the offering and
sale of the securities that are the subject of this Registration Statement, which amendments may make such changes to such Registration Statement as such
attorney may deem appropriate.

Pursuant to the requirements of the Securities Act of 1933, as amended, this Registration Statement has been signed by the following persons in the
capacities indicated as of the respective dates set forth below.
 

Signature   Capacity  Date

/s/    STEVEN R. ROWLEY        
Steven R. Rowley   

President, Chief Executive Officer and Director
(Principal Executive Officer)  

November 11, 2009

/s/    D. CRAIG KESLER        
D. Craig Kesler

  

Executive Vice President – Finance and Administration and Chief
Financial Officer

(Principal Financial Officer)  

November 11, 2009

/s/    F. WILLIAM BARNETT        
F. William Barnett   

Director
 

November 11, 2009

/s/    ROBERT L. CLARKE        
Robert L. Clarke   

Director
 

November 11, 2009

/s/    LAURENCE E. HIRSCH        
Laurence E. Hirsch   

Director
 

November 11, 2009



Signature   Capacity  Date

/s/    FRANK W. MARESH        
Frank W. Maresh   

Director
 

November 11, 2009

/s/    MICHAEL R. NICOLAIS        
Michael R. Nicolais   

Director
 

November 11, 2009

/s/    DAVID W. QUINN        
David W. Quinn   

Director
 

November 11, 2009

/s/    RICHARD R. STEWART        
Richard R. Stewart   

Director
 

November 11, 2009
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  4.1
  

Restated Certificate of Incorporation of Eagle Materials Inc. (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form
8-K, as filed with the SEC on April 11, 2006).

  4.2

  

Amended and Restated Bylaws of Eagle Materials Inc. (incorporated by reference to Exhibit 3.3 to the Company’s Annual Report on Form 10-K
for the fiscal year ended March 31, 2007, as filed with the SEC on May 29, 2007), as amended by the Amendment to Amended and Restated
Bylaws of Eagle Materials Inc. (incorporated by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K, as filed with the SEC on
November 24, 2008).

  4.3
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  5.1   Opinion of James H. Graass as to legality of securities being registered.

23.1   Consent of Counsel (contained in Exhibit 5.1).

23.2   Consent of Independent Registered Public Accounting Firm.

24.1   Powers of Attorney (included in signature page of this Registration Statement).



Exhibit 5.1

November 12, 2009

Eagle Materials Inc.
3811 Turtle Creek Blvd., Suite 1100
Dallas, Texas 75219

Ladies and Gentlemen:

As set forth in the Registration Statement on Form S-8 (the “Registration Statement”) to be filed by Eagle Materials Inc., a Delaware corporation (the
“Company”), with the Securities and Exchange Commission (the “SEC”) under the Securities Act of 1933, as amended (the “Act”), in order to effect the
registration of 3,000,000 shares (the “Shares”) of the common stock, par value $.01 per share (“Common Stock”), of the Company to be offered pursuant to the
Eagle Materials Inc. Incentive Plan (the “Plan”), I am passing upon certain legal matters with respect to the Shares. At your request, this opinion is being
furnished to you for filing as Exhibit 5.1 to the Registration Statement.

In my capacity as Executive Vice President, General Counsel and Secretary of the Company, I have examined originals, or copies certified or otherwise
identified, of the Restated Certificate of Incorporation and the Amended and Restated Bylaws of the Company, each as amended to date, the Plan, corporate
records of the Company, including minute books of the Company, certificates of public officials and of representatives of the Company, statutes and other
instruments and documents as a basis for the opinions hereinafter expressed. In giving such opinions, I have relied upon certificates of other officers of the
Company and of public officials with respect to the accuracy of the material factual matters contained in such certificates. In giving the opinions below, I have
assumed that the signatures on all documents examined by me are genuine, that all documents submitted to me as originals are accurate and complete, that all
documents submitted to me as copies are true and correct copies of the originals thereof and that all information submitted to me was accurate and complete. In
addition, I have assumed for purposes of this opinion that the consideration received by the Company for the Shares will be not less than the par value of the
Shares.

On the basis of the foregoing, and subject to the assumptions, limitations and qualifications set forth herein, I am of the opinion that, when issued by the
Company pursuant to the provisions of the Plan following due authorization of a particular award thereunder by the Board of Directors of the Company or a duly
constituted and acting committee thereof (as applicable, the “Board”) as provided in and in accordance with the Plan, the Shares issuable pursuant to such award
will have been duly authorized by all necessary corporate action on the part of the Company; and, upon issuance and delivery of such Shares from time to time
pursuant to the terms of the Plan and such award for the consideration established pursuant to the terms of the Plan and such award, including, if applicable, the
lapse of any restrictions relating thereto, the satisfaction of any performance conditions associated therewith and any requisite determinations by or pursuant to
the authority of the Board as provided therein, and, in the case of stock options, upon the exercise thereof and payment of the exercise price for such Shares as
provided therein, such Shares will be validly issued, fully paid and nonassessable.



This opinion is limited to the original issuance of Shares by the Company and does not cover shares of Common Stock delivered by the Company out of
shares reacquired by it. The opinions set forth above are limited in all respects to matters of the General Corporation Law of the State of Delaware as in effect on
the date hereof. I hereby consent to the filing of this opinion with the SEC as Exhibit 5.1 to the Registration Statement. In giving this consent, I do not admit that I
am in the category of persons whose consent is required under Section 7 of the Act or the rules and regulations of the SEC.
 

Very truly yours,

/s/ James H. Graass



Exhibit 23.2

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by reference in the Registration Statement on Form S-8 to be filed on or about November 11, 2009 pertaining to the Eagle
Materials Inc. Incentive Plan of our reports dated May 26, 2009, with respect to the consolidated financial statements of Eagle Materials Inc. included in its
Annual Report (Form 10-K) for the year ended March 31, 2009 and the effectiveness of internal control over financial reporting of Eagle Materials Inc., filed with
the Securities and Exchange Commission.

We also consent to the incorporation by reference in the Registration Statement on Form S-8 to be filed on or about November 11, 2009 pertaining to the
Eagle Materials Inc. Incentive Plan of our report dated May 26, 2009, with respect to the financial statements of Texas Lehigh Cement Company LP as of and for
the year ended December 31, 2008, included in Eagle Materials Inc.’s Annual Report (Form 10-K) for the year ended March 31, 2009 filed with the Securities
and Exchange Commission.

/s/ Ernst & Young LLP

Dallas, Texas
November 9, 2009


