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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K
CURRENT REPORT

Pursuant to Section 13 or 15(d)
of the Securities Exchange Act of 1934

Date of report (date of earliest event reported): April 11, 2006

EAGLE MATERIALS INC.
(Exact name of Registrant as specified in its charter)

     
DELAWARE  001-12984  75-2520779

(State of incorporation
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(Commission file number)
 

(I.R.S. employer identification number)

3811 Turtle Creek Blvd., Suite 1100
Dallas, Texas 75219
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Registrant’s telephone number, including area code: 214-432-2000

Not Applicable
(Former name or former address, if changed since last report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions (see General Instruction A.2. below):

     o Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

     o Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

     o Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

     o Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
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Item 3.01 Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer of Listing.

     On April 11, 2006, Eagle Materials Inc. (“Eagle”) completed the Reclassification (as defined below) of its common stock described in Item 3.03 below. As
result of the Reclassification, there are no longer outstanding any shares of the Class B Common Stock, par value $.01 per share (“Class B Common Stock”),
of Eagle. Accordingly, Eagle has requested the delisting of shares of Class B Common Stock on the New York Stock Exchange (“NYSE”). The NYSE has
notified Eagle that trading of the Class B Common Stock on the NYSE will cease as of the close of business on April 11, 2006.

Item 3.03 Material Modification to Rights of Security Holders.

     On April 11, 2006, at a special meeting of the stockholders of Eagle, the stockholders approved a proposal to amend the Restated Certificate of
Incorporation of Eagle to reclassify the existing Common Stock, par value $.01 per share (“Original Common Stock”), of Eagle and the Class B Common
Stock into a single new class of Common Stock, par value $.01 per share (“Common Stock”). On the same date, Eagle filed a Restated Certificate of
Incorporation with the Secretary of State of the State of Delaware in order to complete the reclassification of its common stock (the “Reclassification”) by
converting each outstanding share of Original Common Stock into one share of Common Stock and each outstanding share of Class B Common Stock into
one share of Common Stock.

     Prior to the Reclassification, the holders of Class B Common Stock had the right to elect at least 85% of the members of the Board of Directors of Eagle,
and the holders of Original Common Stock had the right to elect the remaining members of the Board of Directors. After the Reclassification, all of the
holders of Common Stock will have identical rights to vote together for the election of members of the Board of Directors of Eagle.

     The Reclassification had no impact on the economic equity interests of holders of Original Common Stock and Class B Common Stock, including with
regard to dividends, liquidation rights or redemption. The holders of Common Stock will continue to have the same economic interests as they previously had
as holders of Original Common Stock and Class B Common Stock.

     As described in item 8.01 below, in connection with the Reclassification, Eagle entered into an amendment to its Rights Agreement, dated February 2,
2004 (the “Rights Agreement”), governing the preferred stock purchase rights formerly attached to the Original Common Stock and Class B Common Stock
in order to reflect that after giving effect to the Reclassification Eagle has only one class of Common Stock.

Item 5.03 Amendments to the Articles of Incorporation or Bylaws; Change in Fiscal Year.

     On April 11, 2006, Eagle filed a Restated Certificate of Incorporation with the Secretary of State of the State of Delaware in order to complete the
Reclassification. The proposal with respect to the amendment required to effect the Reclassification was disclosed in a proxy statement filed by Eagle with
the Securities and Exchange Commission on March 10, 2006. A copy of the Restated Certificate of Incorporation of Eagle Materials Inc., as amended to date,
is filed as Exhibit 3.1 to this Current Report on Form 8-K.
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     Also on April 11, 2006, Eagle filed a Restated Certificate of Designation, Rights and Preferences of its Series A Preferred Stock with the Secretary of State
of the State of Delaware to effect the amendment to the Rights Agreement as described in Item 8.01 below. A copy of the Restated Certificate of Designation,
Rights and Preferences of its Series A Preferred Stock of Eagle Materials Inc., as amended to date, is filed as Exhibit 3.2 to this Current Report on Form 8-K.

Item 7.01 Regulation FD Disclosure.

     On April 11, 2006, Eagle issued a press release announcing that Eagle’s stockholders had approved the Reclassification. A copy of such press release is
furnished as Exhibit 99.1 to this Current Report on Form 8-K.

Item 8.01 Other Events.

     In connection with the Reclassification, Eagle and Mellon Investor Services LLC, as rights agent (“Rights Agent”), entered into an agreement (the
“Amended Rights Agreement”) which amends and restates in its entirety the Rights Agreement between Eagle and the Rights Agent. The amendments
reflected in the Rights Agreement are intended solely to effect changes required in connection with the Reclassification and do not otherwise alter or affect
any of the terms applicable to the preferred stock purchase rights attached to the common stock of Eagle. Among other things, these changes involve (i) the
elimination of the Series B Preferred Stock purchase rights which formerly attached to Class B Common Stock and (ii) changes to the Series A Preferred
Stock purchase rights to reflect that they attach to all shares of Common Stock. The foregoing description of the Amended Rights Agreement is qualified in
its entirety by reference to the full text of the Amended Rights Agreement, which is attached hereto as Exhibit 4.2 and incorporated herein by reference.
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Item 9.01. Financial Statements and Exhibits.

(d) Exhibits
   
Exhibit   
No.  Description
3.1  Restated Certificate of Incorporation of Eagle Materials Inc.
   
3.2  Restated Certificate of Designation, Rights and Preferences of Series A Preferred Stock of Eagle Materials Inc.
   
4.1  Form of stock certificate for Eagle Materials Inc. Common Stock as of April 11, 2006.
   
4.2

 

Amended and Restated Rights Agreement dated as of April 11, 2006 between Eagle Materials Inc. and Mellon Investor Services LLC, as Rights
Agent (incorporated by reference to Exhibit 1 to Eagle Materials Inc.’s Amendment to Registration Statement on Form 8-A filed on April 11,
2006 with the Securities and Exchange Commission).

   
99.1  Press release issued by Eagle Materials Inc. on April 11, 2006.
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SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
       
  EAGLE MATERIALS INC.   
       
Date: April 11, 2006  By:       /s/ Arthur R. Zunker, Jr.   
   

 
  

         Arthur R. Zunker, Jr.   
         Senior Vice President —   
              Finance and Treasurer   
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Exhibit   
No.  Description
3.1  Restated Certificate of Incorporation of Eagle Materials Inc.
   
3.2  Restated Certificate of Designation, Rights and Preferences of Series A Preferred Stock of Eagle Materials Inc.
   
4.1  Form of stock certificate for Eagle Materials Inc. Common Stock as of April 11, 2006.
   
4.2

 

Amended and Restated Rights Agreement dated as of April 11, 2006 between Eagle Materials Inc. and Mellon Investor Services LLC, as Rights
Agent (incorporated by reference to Exhibit 1 to Eagle Materials Inc.’s Amendment to Registration Statement on Form 8-A filed on April 11,
2006 with the Securities and Exchange Commission).

   
99.1  Press release issued by Eagle Materials Inc. on April 11, 2006.

 



 

Exhibit 3.1

RESTATED CERTIFICATE OF INCORPORATION
OF

EAGLE MATERIALS INC.

     The undersigned, being the President and Chief Executive Officer of Eagle Materials Inc., a Delaware corporation (the “Corporation”), hereby certifies
that:

     1. The name of the Corporation is EAGLE MATERIALS INC. The name under which the Corporation was originally incorporated is Centex Construction
Products, Inc. and the date of filing the original Certificate of Incorporation of the Corporation with the Secretary of State of the State of Delaware was
January 27, 1994.

     2. This Restated Certificate of Incorporation amends and restates the provisions of the Restated Certificate of Incorporation of the Corporation and was
duly adopted in accordance with the provisions of Sections 242 and 245 of the General Corporation Law of the State of Delaware.

     3. The Restated Certificate of Incorporation of the Corporation, as restated and amended hereby, shall, after filing with the Secretary of State of the State of
Delaware, become effective at 4:05 p.m. Delaware time, on April 11, 2006 (the “Effective Time”), and shall read in its entirety as follows:

ARTICLE I

     The name of the Corporation is Eagle Materials Inc.

ARTICLE II

     The address of the registered office of the Corporation in the State of Delaware is 2711 Centerville Road, Suite 400, City of Wilmington, County of New
Castle, Delaware. The name of the registered agent of the Corporation at such address is Corporation Service Company.

ARTICLE III

     The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of
the State of Delaware as set forth in Title 8 of the Delaware Code (the “DGCL”), and the Corporation shall have perpetual existence.

ARTICLE IV

     The total number of shares of all classes of capital stock which the Corporation shall have authority to issue is 105,000,000 shares, consisting of
(i) 5,000,000 shares of

 



 

Preferred Stock, par value $.01 per share (“Preferred Stock”), and (ii) 100,000,000 shares of Common Stock, par value $.01 per share (“Common Stock”).

     The powers, preferences and rights of each class of capital stock, and the qualifications, limitations and restrictions thereof, are as follows:

     A. Preferred Stock.

     Shares of Preferred Stock may be issued in such series as may from time to time be determined by the Board of Directors. Prior to the issuance of a series,
the Board of Directors by resolution shall designate the series to distinguish it from any other classes or series of capital stock of the Corporation, shall
specify the number of shares to be included in the series and shall fix the powers, preferences and relative, participating, optional or other special rights of the
series, and the qualifications, limitations or restrictions thereof. Without limiting the generality of the foregoing, any such resolution of the Board of Directors
may set forth the following characteristics of the series:

     (i) the designation of, and the number of shares of Preferred Stock which shall constitute, the series, which number may be increased (except as
otherwise provided by the Board of Directors) or decreased (but not below the number of shares thereof then outstanding) from time to time by action of
the Board of Directors;

     (ii) the rate or rates and the date or dates at which (or the method of determination thereof), and the terms and conditions upon which, dividends, if any,
on shares of the series shall be paid, the nature of any preferences or the relative rights of priority of such dividends to the dividends payable on any other
class or classes of capital stock of the Corporation or on any series of Preferred Stock of the Corporation, and whether such dividends shall be cumulative;

     (iii) whether shares of the series shall be convertible into or exchangeable for shares of capital stock or other securities or property of the Corporation or
of any other corporation or entity, and, if so, the terms and conditions of such conversion or exchange, including any provisions for the adjustment of the
conversion or exchange rate upon the occurrence of such events as the Board of Directors shall determine;

     (iv) whether shares of the series shall be redeemable, and, if so, the terms and conditions of such redemption, including the date or dates upon or after
which they shall be redeemable and the amount and type of consideration payable upon redemption, which amount may vary under different conditions
and at different redemption dates;

 



 

     (v) whether shares of the series shall have a sinking fund or redemption or purchase account for the redemption or purchase of shares of the series, and
if so, the terms, conditions and amount of such sinking fund or redemption or purchase account;

     (vi) the rights of the holders of shares of the series upon voluntary or involuntary liquidation, merger, consolidation, distribution or sale of assets,
dissolution or winding up of the Corporation;

     (vii) whether shares of the series shall have voting rights in addition to the voting rights provided by law, which may include (a) the right to more or
less than one vote per share on any or all matters submitted to a vote of the stockholders of the Corporation and (b) the right to vote, as a series by itself or
together with any other series of Preferred Stock or together with all series of Preferred Stock as a class or with the Common Stock as a class, upon such
matters, under such circumstances and upon such conditions as the Board of Directors may fix (including, but not limited to, the right, voting as a series by
itself or together with any other series of Preferred Stock or together with all series of Preferred Stock as a class, to elect one or more directors of the
Corporation in the event there shall have been a default in the payment of dividends on any series of Preferred Stock or under such other circumstances
and upon such other conditions as the Board of Directors may determine); and

     (viii) any other powers, preferences and relative, participating, optional or other rights, and the qualifications, limitations or restrictions thereof.

Subject to the express terms of any series of Preferred Stock outstanding at any time, the vote or consent of the holders of Preferred Stock of any series shall
not be required for the issuance of any other series of Preferred Stock, regardless of whether the powers, preferences and rights of such other series shall be
fixed by the Board of Directors as senior to, on a parity with or junior to the powers, preferences and rights of such outstanding series.

     B. Common Stock. The powers, preferences, rights, qualifications, limitations and restrictions of the shares of Common Stock shall be as follows:

     (1) Dividends. Subject to the rights, if any, of the holders of Preferred Stock with respect to the payment of dividends and the requirements, if any, with
respect to the setting aside of sums as sinking funds or redemption or purchase accounts for the benefit of such holders and subject to any other conditions
that may be fixed in accordance with the provisions of paragraph A of this Article IV, then, but not otherwise, the holders of Common Stock shall be
entitled to receive such dividends and other distributions in cash, property or stock of the Corporation, if any, as may be declared from time to time by the
Board of Directors out of assets which are legally available therefor. Any such

 



 

dividends shall be distributed among the holders of the Common Stock pro rata in accordance with the number of shares of such stock held by each holder.

     (2) Liquidation. In the event of any voluntary or involuntary liquidation, distribution or sale of assets, dissolution or winding-up of the Corporation,
after payment or provision for payment of the debts and liabilities of the Corporation and after distribution to the holders of Preferred Stock of the amounts
fixed in accordance with the provisions of paragraph A of this Article IV, the holders of the Common Stock shall be entitled to receive all the remaining
assets of the Corporation, tangible and intangible, of whatever kind available for distribution to stockholders. Any such distribution shall be made among
the holders of Common Stock pro rata in accordance with the number of shares of such stock held by each such holder.

     (3) Voting. Except as may otherwise be required by law or the provisions of any resolution or resolutions adopted by the Board of Directors pursuant to
paragraph A of this Article IV, each holder of Common Stock shall have one vote for each share of Common Stock held by such holder on each matter
submitted to a vote at a meeting of stockholders. Cumulative voting of shares of Common Stock shall not be permitted.

     C. Reclassification. Prior to the Effective Time, the authorized, issued and outstanding common stock of the Corporation included both common stock, par
value $.01 per share (“Original Common Stock”), and Class B common stock, par value $.01 per share (“Class B Common Stock”). At the Effective Time,
each outstanding share of Original Common Stock and Class B Common Stock shall be shall be reclassified and converted, automatically and without further
action on the part of any holder thereof or otherwise, into one share of Common Stock.

ARTICLE V

     A. General. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors. The Board of Directors shall
have concurrent power with the stockholders to make, alter, amend, change, add to or repeal the Bylaws of the Corporation. In furtherance and not in
limitation of the powers conferred upon the Board of Directors by the DGCL and this Restated Certificate of Incorporation, the Board of Directors is hereby
expressly empowered to exercise all such powers and do all such acts and things as may be exercised or done by the Corporation, subject to the provisions of
the DGCL, this Restated Certificate of Incorporation and any bylaws adopted by the stockholders of the Corporation; provided, however, that no bylaws
adopted by the stockholders of the Corporation shall invalidate any prior act of the Board of Directors that would have been valid if such bylaws had not been
adopted.

 



 

     B. Number and Class of Directors.

     (1) Number of Directors. The number of directors that shall constitute the entire Board of Directors of the Corporation shall be fixed from time to time
exclusively by the Board of Directors pursuant to a resolution adopted by a majority of the Board of Directors; provided, however, (i) that in no event shall
the number of directors constituting the entire Board of Directors be less than three nor more than fifteen and (ii) no decrease in the number of directors
shall have the effect of shortening the term of any incumbent director.

     (2) Classified Board. The directors, other than those who may be elected by the holders of any series of Preferred Stock, shall be divided into three
classes: Class I, Class II and Class III. Each person serving as a member of the Board of Directors as of the Effective Time has been assigned to one of
such classes, pursuant to the provisions of this Restated Certificate of Incorporation as in effect prior to the Effective Time. Such classes shall be as nearly
equal in number of directors as possible. Each director shall serve for a term ending on the third annual meeting of stockholders following the annual
meeting of stockholders at which that director was elected; provided, however, that the directors first designated as Class III directors shall serve for a term
expiring at the third annual meeting of stockholders next following the date of their designation as Class III directors. Each director shall hold office until
the annual meeting of stockholders at which his term expires and, the foregoing notwithstanding, shall serve until his successor shall have been duly
elected and qualified or until his earlier death, resignation or removal.

     At each annual election, the directors chosen to succeed those whose terms then expire shall be of the same class as the directors they succeed, unless,
by reason of any intervening changes in the authorized number of directors, the Board of Directors shall have designated one or more directorships whose
term then expires as directorships of another class in order to more nearly achieve equality of number of directors among the classes.

     In the event of any change in the authorized number of directors, each director then continuing to serve as such shall nevertheless continue as a director
of the class of which he is a member until the expiration of his current term, or his prior death, resignation or removal. The Board of Directors shall specify
the class to which a newly created directorship shall be allocated.

     C. Manner of Election. The election of directors at any annual or special meeting of the stockholders of the Corporation need not be by written ballot
unless the Bylaws of the Corporation so provide.

     D. Vacancies. Any vacancy in the office of a director created by the death, resignation, retirement, disqualification, removal from office of a director or
other cause shall be filled by the vote of the majority of the directors (or the sole remaining director)

 



 

then in office, even if less than a quorum, regardless of any quorum requirements set out in the Bylaws. Any director elected to fill a vacancy not resulting
from an increase in the number of directors shall have the same term as that of his predecessor.

ARTICLE VI

     A director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a
director, except for liability (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or omissions not in good faith
or which involve intentional misconduct or a knowing violation of law, (iii) under Section 174 of the DGCL, as the same exists or hereafter may be amended
or replaced, or (iv) for any transaction from which the director derived any improper personal benefit. If the DGCL is amended after the filing of this Restated
Certificate of Incorporation to authorize corporate action further eliminating or limiting the personal liability of directors, then the liability of a director of the
Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL as so amended. Any repeal or modification of this Article VI by the
stockholders of the Corporation shall be prospective only, and shall not adversely affect any limitation on the personal liability of a director of the Corporation
existing at the time of such repeal or modification.

ARTICLE VII

     A. Indemnification. Each person who was or is made a party or is threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact that he or she is or was a director or officer of the
Corporation, or is or was serving at the request of the Corporation as a director or officer of another corporation, partnership, joint venture, trust or other
enterprise (an “Indemnitee”), shall be indemnified and held harmless by the Corporation to the fullest extent permitted by applicable law in effect on the date
of the filing of this Restated Certificate of Incorporation, and to such greater extent as applicable law may thereafter permit, against all expenses (including
attorneys’ fees), judgments, fines and amounts paid in settlement incurred by such Indemnitee in connection with such a Proceeding, and such right of
indemnification shall continue with respect to an Indemnitee who has ceased to be such a director or officer and shall inure to the benefit of his or her heirs,
executors and administrators. The rights of an Indemnitee under the immediately preceding sentence shall include, but not be limited to, the right to be
indemnified to the fullest extent permitted by Section 145(b) of the DGCL in the case of Proceedings by or in the right of the Corporation and to the fullest
extent permitted by Section 145(a) of the DGCL in the case of all other Proceedings.

     B. Advancement of Expenses. An Indemnitee shall be entitled to the payment of expenses (including attorneys’ fees) incurred in defending any Proceeding
in advance of the final disposition thereof in accordance with the provisions set forth in the Bylaws of the Corporation or, if no provisions relating to the
advancement of expenses are set

 



 

forth therein, in accordance with such terms and conditions as the Board of Directors deems appropriate.

     C. Determination of Entitlement to Indemnification. A determination as to whether an Indemnitee is entitled to indemnification in respect of any expenses
(including attorneys’ fees), judgments, fines or amounts paid in settlement incurred by such Indemnitee in connection with a Proceeding shall be made in
accordance with Section 145(d) of the DGCL and the provisions set forth in the Bylaws of the Corporation.

     D. Non-Exclusivity. The rights conferred by this Article VII shall not be exclusive of any other rights which an Indemnitee or any other person may now or
hereafter have under this Restated Certificate of Incorporation or any bylaw, agreement, vote of stockholders or disinterested directors or otherwise.

ARTICLE VIII

     No stockholder of the Corporation shall by reason of his or her holding shares of any class or series of its capital stock have any preemptive or preferential
right to purchase or subscribe for or otherwise acquire or receive any shares of any class or series of capital stock issued by the Corporation, whether now or
hereafter authorized, or any shares of any class or series of capital stock of the Corporation now or hereafter acquired by the Corporation as treasury stock and
subsequently reissued or sold or otherwise disposed of, or any notes, debentures, bonds or other securities convertible into, or any warrants, rights or options
exercisable for, any shares of any class or series of capital stock of the Corporation, whether or not the issuance of any such shares or such notes, debentures,
bonds or other securities or warrants, rights or options would adversely affect the dividend, voting or any other rights of such stockholder.

ARTICLE IX

     Special meetings of the stockholders of the Corporation may be called only by the Chairman, or in his absence by the President, by the Board of Directors,
or by the Secretary at the request in writing of a majority of the Board of Directors and may not be called by the stockholders of the Corporation.

ARTICLE X

     Any action required to be taken or which may be taken by the holders of the Common Stock must be effected at a duly called annual or special meeting of
such holders and may not be taken by written consent in lieu of a meeting.

ARTICLE XI

     The Board of Directors shall have the power to adopt, alter, amend and repeal the Bylaws of the Corporation, in any manner not inconsistent with the laws
of the State

 



 

of Delaware, subject to the power of the stockholders to adopt, amend or repeal the Bylaws.

ARTICLE XII

     Notwithstanding anything else contained in this Restated Certificate of Incorporation or the Bylaws to the contrary, the affirmative vote of the holders of
record of at least 662/3% of the combined voting power of all of the outstanding stock of the Corporation entitled to vote in respect thereof, voting together as
a single class, shall be required (A) to alter, amend, rescind or repeal Article V, Article IX, Article X, Article XI or this Article XII of this Restated Certificate
of Incorporation or to adopt any provision inconsistent therewith or (B) in order for the stockholders to adopt, alter, amend, rescind or repeal any Bylaws of
the Corporation.

ARTICLE XIII

     The Corporation reserves the right to amend, alter, change, rescind or repeal any provision contained in this Restated Certificate of Incorporation, in the
manner now or hereafter prescribed by statute, and all rights conferred upon the stockholders herein are granted subject to this reservation.

     IN WITNESS WHEREOF, the undersigned has executed this certificate on April 11, 2006.
     
  EAGLE MATERIALS INC.
     
  By: /s/ Steven R. Rowley
    

 

 
 

Steven R. Rowley
President and Chief Executive Officer

 



 

Exhibit 3.2

RESTATED CERTIFICATE OF
DESIGNATION, PREFERENCES AND RIGHTS OF

SERIES A PREFERRED STOCK
OF

EAGLE MATERIALS INC.

     Pursuant to Section 151 of the General Corporation Law of the State of Delaware

     I, James H. Graass, Secretary of Eagle Materials Inc. (the “CORPORATION”), a corporation organized and existing under the General Corporation Law of
the State of Delaware (the “GCL”), in accordance with the provisions of Section 103 of the GCL, DO HEREBY CERTIFY;

     That on October 30, 2003, the Board of Directors (the “BOARD”) adopted resolutions creating the Corporation’s Series A Preferred Stock, which Series A
Preferred Stock was created pursuant to the Certificate of Designation, Preferences and Rights of Series A Preferred Stock filed with the Secretary of State of
Delaware on February 5, 2004;

     That no shares of the Corporation’s Series A Preferred Stock have been issued; and

     That pursuant to the authority conferred upon the Board by the Restated Certificate of Incorporation of the Corporation, as amended, the said Board on
April 11, 2006, adopted the following resolutions:

     RESOLVED, that, pursuant to the authority vested in the Board in accordance with the provisions of its Restated Certificate of Incorporation, the Board
does hereby amend and restate the designations, amounts, powers, preferences and relative or other special rights and the qualifications, limitations, or
restrictions of the Corporation’s Series A Preferred Stock to become effective at 4:10 p.m. Delaware time on April 11, 2006 as follows:

Series A Preferred Stock

     Section 1. Designation and Amount. The shares of such series shall be designated as Series A Preferred Stock and the number of shares constituting such
series shall be 40,000.

     Section 2. Dividends and Distributions.

          (A) Subject to the prior and superior rights of the holders of any shares of any series of Preferred Stock ranking prior and superior to the shares of
Series A Preferred Stock with respect to dividends, the holders of shares of Series A Preferred Stock in preference to the holders of Common Stock, par value
$0.01 per share (the “COMMON STOCK”), and of any other stock of the Corporation ranking junior to the Series A Preferred Stock with respect to
dividends, shall be entitled to receive, when, as and if declared by the Board out of funds legally available for that purpose, quarterly dividends payable in
cash on the 1st day of March, June, September and December (each such date being referred to herein as a “QUARTERLY DIVIDEND PAYMENT DATE”),
commencing on the first Quarterly Dividend Payment Date after the first issuance of a share or fraction of a share of Series A Preferred Stock, in an amount
per share (rounded to the

 



 

nearest cent) equal to the greater of (a) $0.001 or (b) subject to the provision for adjustment hereinafter set forth, one thousand (1,000) times the aggregate per
share amount of all cash dividends, and one thousand (1,000) times the aggregate per share amount (payable in kind) of all non-cash dividends or other
distributions other than a dividend payable in shares of Common Stock or a subdivision of the outstanding shares of Common Stock (by reclassification or
otherwise), declared on the Common Stock, since the immediately preceding Quarterly Dividend Payment Date, or, with respect to the first Quarterly
Dividend Payment Date, since the first issuance of any share or fraction of a share of Series A Preferred Stock. In the event the Corporation shall at any time
after December 19, 2003 (the “RIGHTS DECLARATION DATE”) (i) declare any dividend on Common Stock payable in shares of Common Stock,
(ii) subdivide the outstanding Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the
amount to which holders of shares of Series A Preferred Stock were entitled immediately prior to such event under clause (b) of the preceding sentence shall
be adjusted by multiplying such amount by a fraction the numerator of which is the number of shares of Common Stock outstanding immediately after such
event and the denominator of which is the number of shares of Common Stock that were outstanding immediately prior to such event.

          (B) The Corporation shall declare a dividend or distribution on the Series A Preferred Stock as provided in paragraph (A) above immediately after it
declares a dividend or distribution on the Common Stock (other than a dividend payable in shares of Common Stock); provided that, in the event no dividend
or distribution shall have been declared on the Common Stock during the period between any Quarterly Dividend Payment Date and the next subsequent
Quarterly Dividend Payment Date, a dividend of $0.001 per share on the Series A Preferred Stock shall nevertheless be payable on such subsequent Quarterly
Dividend Payment Date.

          (C) Dividends shall begin to accrue and be cumulative on outstanding shares of Series A Preferred Stock from the Quarterly Dividend Payment Date
next preceding the date of issue of such shares of Series A Preferred Stock, unless the date of issue of such shares is prior to the record date for the first
Quarterly Dividend Payment Date, in which case dividends on such shares shall begin to accrue from the date of issue of such shares, or unless the date of
issue is a Quarterly Dividend Payment Date or is a date after the record date for the determination of holders of shares of Series A Preferred Stock entitled to
receive a quarterly dividend and before such Quarterly Dividend Payment Date, in either of which events such dividends shall begin to accrue and be
cumulative from such Quarterly Dividend Payment Date. Accrued but unpaid dividends shall not bear interest. Dividends paid on the shares of Series A
Preferred Stock in an amount less than the total amount of such dividends at the time accrued and payable on such shares shall be allocated pro rata on a
share-by-share basis among all such shares at the time outstanding. The Board may fix a record date for the determination of holders of shares of Series A
Preferred Stock entitled to receive payment of a dividend or distribution declared thereon, which record date shall be no more than sixty (60) days prior to the
date fixed for the payment thereof.

     Section 3. Voting Rights. The holders of shares of Series A Preferred Stock shall have the following voting rights:

 



 

          (A) Subject to the provision for adjustment hereinafter set forth, each share of Series A Preferred Stock shall entitle the holder thereof to one thousand
(1,000) votes which each share of Common Stock is entitled to vote. In the event the Corporation shall at any time after the Rights Declaration Date
(i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the
outstanding Common Stock into a smaller number of shares, then in each such case the number of votes per share to which holders of shares of Series A
Preferred Stock were entitled immediately prior to such event shall be adjusted by multiplying such number by a fraction the numerator of which is the
number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock that
were outstanding immediately prior to such event.

          (B) Except as otherwise provided herein or by law, the holders of shares of Series A Preferred Stock and the holders of shares of Common Stock shall
vote together as one class on all matters submitted to a vote of stockholders of the Corporation. Except as otherwise provided herein or by law, the holders of
the shares of Series A Preferred Stock shall not be entitled to vote as a separate class on any matters submitted to a vote of the stockholders.

          (C) Except as set forth herein, holders of Series A Preferred Stock shall have no special voting rights and their consent shall not be required (except to
the extent they are entitled to vote with holders of Common Stock as set forth herein) for taking any corporate action.

     Section 4. Certain Restrictions.

          (A) Whenever quarterly dividends or other dividends or distributions payable on the Series A Preferred Stock as provided in Section 2 are in arrears,
thereafter and until all accrued and unpaid dividends and distributions, whether or not declared, on shares of Series A Preferred Stock outstanding shall have
been paid in full, the Corporation shall not:

     (i) declare or pay dividends on, make any other distributions on, or redeem or purchase or otherwise acquire for consideration any shares of stock
ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to, the Series A Preferred Stock;

     (ii) declare or pay dividends on, or make any other distributions on, any shares of stock ranking on a parity (either as to dividends or upon liquidation,
dissolution or winding up) with the Series A Preferred Stock, except dividends paid ratably on the Series A Preferred Stock and all such parity stock on
which dividends are payable or in arrears in proportion to the total amounts to which the holders of all such shares are then entitled;

     (iii) redeem or purchase or otherwise acquire for consideration shares of any stock ranking on a parity (either as to dividends or upon liquidation,
dissolution or winding up) with the Series A Preferred Stock, provided that the Corporation

 



 

may at any time redeem, purchase or otherwise acquire shares of any such parity stock in exchange for shares of any stock of the Corporation ranking
junior (either as to dividends or upon dissolution, liquidation or winding up) to the Series A Preferred Stock; or

     (iv) purchase or otherwise acquire for consideration any shares of Series A Preferred Stock, or any shares of stock ranking on a parity with the
Series A Preferred Stock, except in accordance with a purchase offer made in writing or by publication (as determined by the Board) to all holders of
such shares upon such terms as the Board, after consideration of the respective annual dividend rates and other relative rights and preferences of the
respective series and classes, shall determine in good faith will result in fair and equitable treatment among the respective series or classes.

          (B) The Corporation shall not permit any subsidiary of the Corporation to purchase or otherwise acquire for consideration any shares of stock of the
Corporation unless the Corporation could, under paragraph (A) of this Section 4, purchase or otherwise acquire such shares at such time and in such manner.

     Section 5. Reacquired Shares. Any shares of Series A Preferred Stock purchased or otherwise acquired by the Corporation in any manner whatsoever shall
be retired and canceled promptly after the acquisition thereof. All such shares shall upon their cancellation become authorized but unissued shares of
Preferred Stock and may be reissued as part of a new series of Preferred Stock to be created by resolution or resolutions of the Board, subject to the conditions
and restrictions on issuance set forth herein.

     Section 6. Liquidation, Dissolution or Winding Up. Upon any liquidation (voluntary or otherwise), dissolution or winding up of the Corporation, no
distribution shall be made (1) to the holders of Common Stock or of shares of any other stock ranking junior (either as to dividends or upon liquidation,
dissolution or winding up) to the Series A Preferred Stock unless, prior thereto, the holders of shares of Series A Preferred Stock shall have received an
amount equal to the greater of (i) $1,000 per share, plus an amount equal to accrued and unpaid dividends and distributions thereon, whether or not declared,
to the date of such payment and (ii) an aggregate amount per share, subject to the provision for adjustment hereinafter set forth, equal to 1,000 times the
aggregate amount to be distributed per share to holders of shares of Common Stock (the “SERIES A LIQUIDATION PREFERENCE”) or (2) to the holders
of shares of stock ranking on a parity upon liquidation, dissolution or winding up with the Series A Preferred Stock, except distributions made ratably on the
Series A Preferred Stock and all such parity stock in proportion to the total amounts to which the holders of all such shares are entitled upon such liquidation,
dissolution or winding up. In the event the Corporation shall at any time after the Rights Declaration Date (i) declare any dividend on Common Stock payable
in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares,
then in each such case the aggregate amount to which holders of shares of Series A Preferred Stock were entitled immediately prior to such event under the
proviso in clause (1) of the preceding sentence shall be adjusted by multiplying such amount by a fraction the numerator of which is the number of shares of
Common Stock outstanding immediately after such event and the

 



 

denominator of which is the number of shares of Common Stock that were outstanding immediately prior to such event.

     Section 7. Consolidation, Merger, etc. In case the Corporation shall enter into any consolidation, merger, combination or other transaction in which the
shares of Common Stock are exchanged for or changed into other stock, securities, cash or any other property, then in any such case the shares of Series A
Preferred Stock shall at the same time be similarly exchanged for or changed into an amount per share (subject to the provision for adjustment hereinafter set
forth) equal to one thousand (1,000) times the aggregate amount of stock, securities, cash and/or any other property (payable in kind), as the case may be, into
which or for which each share of Common Stock is changed or exchanged. In the event the Corporation shall at any time after the Rights Declaration Date
(i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (ii) combine the
outstanding Common Stock into a smaller number of shares, then in each such case the amount set forth in the preceding sentence with respect to the
exchange or change of shares of Series A Preferred Stock shall be adjusted by multiplying such amount by a fraction the numerator of which is the number of
shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock that were
outstanding immediately prior to such event.

     Section 8. Redemption. The outstanding shares of Series A Preferred Stock may be redeemed at the option of the Board as a whole, but not in part, at any
time, or from to time to time, at a cash price per share equal to one hundred five percent (105%) of (i) the product of the Adjustment Number (as such term is
hereinafter defined) times the Average Market Value (as such term is hereinafter defined) of the Common Stock, plus (ii) all dividends which on the
redemption date have accrued on the shares to be redeemed and have not been paid, or declared and a sum sufficient for the payment thereof set apart, without
interest. The “ADJUSTMENT NUMBER” is one thousand (1,000) (as appropriately adjusted as set forth in the last sentence of Section 6 to reflect such
events as stock splits, stock dividends and recapitalizations with respect to the Common Stock). The “AVERAGE MARKET VALUE” is the average of the
closing sale prices of the Common Stock during the thirty (30) day period immediately preceding the date before the redemption date on the New York Stock
Exchange, or, if such stock is not listed on such Exchange, on the Composite Tape for American Stock Exchange Listed Stocks, or, if such stock is not quoted
on the Composite Tape, on the principal United States securities exchange registered under the Securities Exchange Act of 1934, as amended, on which such
stock is listed, or, if such stock is not listed on any such exchange, the average of the closing sale prices with respect to a share of Common Stock during such
thirty (30) day period, as quoted on the National Association of Securities Dealers, Inc. Automated Quotations System or any system then in use, or if no such
quotations are available, the fair market value of the Common Stock as determined by the Board in good faith.

     Section 9. Ranking. The Series A Preferred Stock shall rank (a) senior to all Common Stock and (b) junior to all series of preferred stock, unless the terms
of any such series shall provide otherwise.

 



 

     Section 10. Amendment. The Restated Certificate of Incorporation of the Corporation, as amended, shall not be further amended in any manner which
would materially alter or change the powers, preferences or special rights of the Series A Preferred Stock so as to affect them adversely without the
affirmative vote of the holders of a majority or more of the outstanding shares of Series A Preferred Stock, voting separately as a class.

     Section 11. Fractional Shares. At the Corporation’s sole discretion, Series A Preferred Stock may be issued in fractions of a share which shall entitle the
holder, in proportion to such holder’s fractional shares, to exercise voting rights, receive dividends, participate in distributions and to have the benefit of all
other rights of holders of Series A Preferred Stock.
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     IN WITNESS WHEREOF, I have executed and subscribed this Restated Certificate of Designation and do affirm the foregoing as true as of April 11,
2006.
     
    /s/ James. H. Graass   
  

 
  

  James H. Graass, Secretary   

 



 

Exhibit 4.1

EAGLE MATERIALS INC. INCORPORATED UNDER THE LAWS OF THE STATE OF THE STATE OF DELAWARE

FULLY PAID AND NON-ASSESSABLE SHARES OF THE COMMON STOCK OF

CERTIFICATE OF STOCK

 



 

EAGLE MATERIALS INC.

     This certificate also evidences and entitles the holder hereof to certain Rights as set forth in the Rights Agreement dated as of February 2, 2004, by and
between Eagle Materials Inc., formerly known as Centex Construction Products, Inc. (the “Corporation”), and Mellon Investor Services LLC, as Rights Agent
(the “Rights Agreement”), the terms of which are hereby incorporated herein by reference and a copy of which is on file at the principal offices of the
Corporation. Under certain circumstances, as set forth in the Rights Agreement, such Rights will be evidenced by separate certificates and will no longer be
evidenced by this certificate. The Corporation will mail to the holder of this certificate a copy of the Rights Agreement, as in effect on the date of mailing,
without charge promptly after receipt of a written request therefor. Under certain circumstances set forth in the Rights Agreement, Rights issued to, or held by
any Person who is, was or becomes an Acquiring Person or any Affiliate or Associate thereof (as such terms are defined in the Rights Agreement), whether
currently held by or on behalf of such Person or by any subsequent holder, may become null and void.

     The Corporation will furnish without charge to each stockholder who so requests, a statement of the powers, designations, preferences and relative,
participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences
and/or rights.

     The following abbreviations, when used in the inscription on the face of this certificate, shall be construed as though they were written out in full
according to applicable laws or regulations:
               
  TEN COM — as tenants in common  UNIF GIFT MIN ACT—                       Custodian                     
  TEN ENT  — as tenants by the entireties    (Cust)    (Minor)
  JT TEN  — as joint tenants with right of    under Uniform Gifts to Minors
      survivorship and not as tenants    Act                                        
      in common      (State)   

Additional abbreviations may also be used though not in the above list.
       
  For value received,    hereby sell, assign and transfer unto
    

 
  

     
  PLEASE INSERT SOCIAL SECURITY OR OTHER  
  IDENTIFYING NUMBER OF ASSIGNEE   

  
 

   
 

PLEASE PRINT OR TYPEWRITE NAME AND ADDRESS INCLUDING POSTAL ZIP CODE OF ASSIGNEE
   
 

   
 

   
  Shares
 

  

of the stock represented by the within Certificate, and do hereby irrevocably constitute and appoint
   
  Attorney
 

  

to transfer the said stock on the books of the within-named Corporation with full power of substitution in the premises.
     
Dated    
  

 
  

         
      X  
        

 

  NOTICE:      (SIGNATURE)
 

 

THE SIGNATURE(S) TO THIS
ASSIGNMENT MUST
CORRESPOND WITH THE
NAME(S) AS WRITTEN UPON THE
FACE OF THE CERTIFICATE IN
EVERY PARTICULAR WITHOUT
ALTERATION OR ENLARGEMENT
OR ANY CHANGE WHATEVER.  

®

 

 

 

 

      X  
        

 

        (SIGNATURE)
         
 

 

 

 

 

 

THIS SIGNATURE(S) SHOULD BE GUARANTEED BY
AN “ELIGIBLE GUARANTOR INSTITUTION AS
DEFINED IN RULE 17Ad-15 UNDER THE SECURITIES
EXCHANGE ACT OF 1934. AS AMENDED.

      
 

 

 

 

 

 

 

SIGNATURE(S) GUARANTEED BY:

 



 

 

News For Immediate Release

EAGLE MATERIALS INC. STOCKHOLDERS
APPROVE ELIMINATION OF

DUAL CLASS STOCK STRUCTURE
     (Dallas, TX April 11, 2006): Eagle Materials Inc. (NYSE: EXP and EXP.B) today announced that its stockholders have approved a proposal to eliminate
Eagle’s dual class stock structure at a Special Meeting of Stockholders held this morning. As a result of the favorable vote, effective shortly after the close of
trading on the New York Stock Exchange (NYSE) today, each share of Eagle’s Common Stock and each share of Eagle’s Class B Common Stock will be
reclassified on a one-for-one basis into a single share of new Common Stock through an amendment to Eagle’s Restated Certificate of Incorporation, which
will be filed today. Stockholders do not need to transfer or exchange any stock certificates they may hold. All stock certificates for Common Stock or Class B
Common Stock shall automatically represent shares of Eagle’s new Common Stock after the NYSE closes today. Additionally, all shares of Eagle’s new
Common Stock will trade under the existing symbol “EXP” at the opening of trading on the NYSE tomorrow, April 12.

     The vote in favor of the proposal to eliminate Eagle’s dual class stock structure was considerable. Over 72% of the outstanding shares of Eagle’s Common
Stock and Class B Common Stock (voting together as a single class) voted in favor of the proposal. As a result of the approval of this proposal, all holders of
our new single class of Common Stock will have identical rights to vote for the election of directors.

     Eagle Materials Inc. is a Dallas-based company that manufactures and distributes Cement, Gypsum Wallboard, Recycled Paperboard, Concrete and
Aggregates.
     Forward-Looking Statements. This press release contains forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, Section 21E of the Securities Exchange Act
of 1934 and the Private Securities Litigation Reform Act of 1995. Forward-looking statements may be identified by the context of the statement and generally arise when the Company is discussing
its beliefs, estimates or expectations. These statements are not historical facts or guarantees of future performance but instead represent only the Company’s belief at the time the statements were
made regarding future events which are subject to certain risks, uncertainties and other factors, many of which are outside the Company’s control. Actual results and outcomes may differ materially
from what is expressed or forecast in such forward-looking statements. All forward-looking statements made herein are made as of the date hereof, and the risk that actual results will differ
materially from expectations expressed herein will increase with the passage of time. The Company undertakes no duty to update any forward-looking statement to reflect future events or changes in
the Company’s expectations.

Contact at 214/432-2000
Steven R. Rowley
President & CEO

Arthur R. Zunker, Jr.
Senior Vice President & CFO


